M D GONTI NENT' RESOLRCES, | NC
P TKIN | RON GCRPCRATI ON

| BLA 94-421 Deci ded My 14, 1999

Appeal froma decision of the Genwood Springs, ol orado, Area
Manager, Bureau of Land Managenent, restricting |inestone mning to
| ocatabl e grade material on mning clains. QW 246344 - QVC 246350.

Affirned in part, set aside in part.

1 Mning Qains: Generally--Mning Aains: Cormon
Varieties of Mnerals: Generally

Li nestone suitabl e for use in the nanufacture of
cenent, netallurgical or chemcal grade |inestone,
gypsum and the like are not "common varieties."

A though a deposit of |inestone may have physi cal
properties that make it anenabl e to those uses, it
wll still be considered a conmon variety if it is
narketabl e for use only in the sane way that ordinary
varieties of the mneral are used.

2. Material s Act--Mning A ains: Abandonnent - - M ni ng
Qains: Rental or dai mMiintenance Fees: General ly

A though BLMmay not di spose of mineral naterial from
the public lands where there are any unpat ent ed

mni ng cl ai 8 whi ch have not been cancel ed by
appropriate | egal proceedi ngs, BLMproperly nay
establish a comunity pit on land fornerly enbraced by
mning clains that were abandoned for failure to pay
annual rental fees.

3. Miterials Act--Mning Qains: Generally--Mning d ai ns:
Abandonnent --Mning d ai ns: Lands Subject to--Mning
Qdains: Location--Mning Aains: Relocation--Mning
Qains: Rental or dai mMintenance Fees: General ly

The fact that an operator possesses a mining permt

i ssued by a state governnent affords no rights in
abandoned cl ai ns that BLMnust recogni ze. Appel | ants
could not acquire any interest in the abandoned cl ai ns
short of making a new | ocati on.
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4, Miterials Act--Mning Qains: Generally--Mning d ains:
Abandonnent --Mning d ai ns: Lands Subj ect to--Mning
dains: Location--Mning Aains: Relocation--Mning
Qains: Rental or dai mMintenance Fees: General |y

Wien BLM est abl i shes a coomunity pit on land fornerly
enbraced by mining clains that becane abandoned and
void, any rights arising fromsubsequent!y | ocated
clains are subordinate to the coomunity pit. BLM
properly may preclude a mning clai nant from
conducting mning operations wthin the pit area until
the pit designationis termnated, and if mning
operations are all owed, BLMcan require a mni ng
claimant to establish that the mneral mned fromthe
clains is to be sold for qualifying uses.

APPEARANCES.  Robert Del aney, Esg., G enwood Springs, ol orado, for
Appel l ants; Lowel | L. Madsen, Esg., dfice of the Regional Solicitor,
Lakewood, ol orado, for the Bureau of Land Managenent .

(PN ON BY ADM N STRATI VE JUDGE PR CE

Md- Gontinent Resources, Inc. (MR and FAtkin Iron Gorporation
(Ptkin) have appeal ed froma February 25, 1994, letter (hereinafter
Deci sion) issued by the G enwood Sorings, ol orado, Area Manager, Bureau of
Land Managenent (BLM), in response to receipt of Notices of Location for
the Galcite No. 1 through 7 placer mning clains (QVC 246344 - QWC 246350)
dated January 28, 1994, which MR filed on February 22, 1994. The seven
Galcite clains cover essentially the sane ground as the Lion Nos. 2 through
4 and Lynx Nos. 3 through 6 mining clains (QVC 38073 - QW 38075 and OVC
38090 - OMC 38093), whi ch were decl ared abandoned and voi d when no rent al
fees were submtted by August 31, 1993, as required by a provision of the
Departnment of Interior and Rel ated Agencies Appropriations Act for H scal
Year 1993 (the Act), Pub. L. No. 102-381, 106 Sat. 1378-79 (1992). U

The CGalcite clai ns enconpass the |inestone quarry and three stockpil es
of linestone that had been quarried and processed while the Lion and Lynx
clains were valid. BLMdetermned that two of the three stockpil es
contained | ocatabl e |inestone, while the third did not. The stockpiles
consist of material that is 1/4 inch or less in size (fines), material that
is less than 1 inch but not nore than /4 inch in size, and naterial that
is less than 3 inches but nore than 1 inch in size. Gab sanples from
the stockpil es were independent|y assayed. The results of the assay showed
that the fines contained slightly | ess than 95 percent total carbonates,
whil e the two renai ning stockpiles contained total carbonates that exceeded
that standard. In nmaking its determnation that one stockpile did not

1/ The cla ns were decl ared abandoned and voi d by a deci sion dat ed
CQt. 22, 1993, fromwhi ch no appeal was taken.
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contain locatable linmestone, BLMrelied on US v. Foresyth, 100 | BLA 185,
247-48, 94 1.D 453, 487-88 (1987), inwhich it was held that |inestone
containing 95 percent or greater total carbonates constitutes an uncomon
variety of |inestone.

BLMs Decision inforned MR that a coomunity pit had been establ i shed
effective Qctober 21, 1993, that it covers a permtted di sturbance area on
t he abandoned clains, 2/ and that the conmunity pit "constitutes a superior
right to renove material as agai nst any subsequent claimor entry of the
land," citing 43 CF. R ' 3604.1(b). BLMstated that it was not its
intention to restrict or forbid the extraction of |ocatable grade naterial
for qualifying narkets, and that it would allow |inestone mning to proceed
wthin the pit boundary, subject to certain restrictions. Specifically,
the letter precluded Appellants fromselling any of the waste naterial on
the Galcite clains, including what it describes as |inestone waste rock.
The Deci si on advi sed:

The abandonnent of the previous mining clains * * * under
whi ch operations were fornerly conducted, serves as an
abandonnent of any title or legal interest in the | ocatabl e
mneral estate. As of Septenber 1, 1993, any right that nay have
been establ i shed by the previous clai nant, |essee, or operator to
the |inestone waste rock was lost to the US Gvernnent. Hence,
none of the existing waste material present within the quarry,
regardl ess of howit was generated, can be sold fromthe site by
the newclainants, their | essees, or operators. Anyone renoving
Iinestone waste rock fromthe quarry will be held accountabl e for
W llful trespass of mneral material.

The CGalcite mning clains | ocated wthin the community pit
only establish aright to the royalty-free renoval of | ocatabl e
grade |inestone for qualifying | ocatabl e-grade end uses.

(Decision at 1-2.) Hnally, BLMadvi sed Appel | ants that it wll be
necessary to revise the existing operating plan and mning permt to
acknow edge these restrictions.

The abandoned Li on and Lynx clains were |ocated on Gctober 5, 1956,
by the Golorado Fuel and Iron Gorporation, later naned G S eel
Qorporation (GR&), which leased the clains to MR Ftkin was the
operator of the clains under a "Quarry perating Agreenent” wth MR In a
Menor andumto BLMs ol orado Sate Drector dated Qctober 21, 1993, the
G enwood Springs Resource Area Manager stated that MRS prinary narket was
its plant 1n Carbondal e, ol orado, where the |inestone was pul verized for
use as rock dust in MR s coal mnes. The naterial was also sold to the
Caig

2/ The disturbance area is situated insec. 36 of T. 5S, R 89 W,
Sxth Principal Meridian, and consists of 210 acres conprising Lots 3 and
4, the N2NE3, SVBSE3, and V2SE3SE3. The Galcite clains and the stockpil e
area occupy the sane ground to the extent of 140 acres in the SE3 of sec.
36. (Decision at 1.)
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power station as a sul fur dioxide scrubbing agent. MR s Gal Mning Basin
Qonpl ex ceased operation in January 1991 and the conpany filed for
bankrupt cy in 1992.

The Sate of ol orado sought to forecl ose on the conpany' s
reclamation bond for the coal mines, which was secured by the deed to the
Carbondal e rock dust plant. 3/ Wen the clai ns were abandoned for
failure to pay the rental fees, the Area Manager becane concerned that the
abandoned cl ai ns woul d be rel ocated by another party wth no interest
insupplying the plant. He believed that if this source of |inestone
t her eby becane unavail abl e, it woul d deval ue the Carbondal e rock dust
plant that secured the reclanati on bond. By establishing a coomunity pit,
BLM bel i eved a source of supply for the rock dust plant coul d be assured,
wth the expectation that the bond for reclanati on woul d renai n secure.

The background of this case can be found in a letter fromBLMto MR
dated June 3, 1987. In May 1987, BLMhad di scovered that MR was selling
"a snmal|l fraction of [ MR s] undersized waste naterial generated by the
crushing and screening of the pit-run linestone for the size fraction to
be shi pped as scrubbing agent.” BLMhad confirned that this "waste"
naterial was sold to the Gounty for use in road beds. The issue thus posed
by this discovery was franed as fol | ows:

Wth regard to the legality of such non-qualifying end-use
sal es under the mning laws, a review of the applicabl e case | aw
reveal s that no direct | egal precedent exists on the question of
whether or not |ocatable grade |inestone froma valid cla mcan
be di sposed of for common variety purposes. This situation has,
however, been examned by the * * * Regional Solicitor's dfice
and they have advised us to allow"pit run waste material from
| ocatabl e |i nestone processed for qualifying sales * * * to be
di sposed of by the mning clainant[,] provided the claimis
otherwse valid." To further clarify this, tw points nust be
nade enphasi zed [sic]. Hrst, the validity of the clainf{s) nust
be mai ntai ned sol ely on the mning and narketing of |ocatabl e-
grade |inestone for an acknow edged | ocat abl e end-use. Second,
the naterial sold or otherw se di sposed of for the non-
gual 1 fying (conmon variety) end use nust be waste naterial and it
can

3/ Appellants contend that BLMis in error in stating that the Sate is
set to foreclose on the bond, at |east as the statenent nay relate to the
quarry. (Satenent of Reasons (SOR at 4.) Appellants note that the
reclamation bond to which the Area Manager referred was not the bond for
the quarry, but the bond for MR s coal mnes. The reclamation bond for
the quarry is secured by a senior trust deed to the Garbondal e I ndustri al
Park. Appellants note that their quarry permt is in "good standing," that
the quarry is not being reclained, and that no order to begin reclanation
has been issued. Id. Ve agree that the bond that concerns BLMis not the
quarry bond.
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only be generated through the processi ng of the | ocatabl e [ grade]
I1nestone for qualifying sales. Separate mining and processi hg
of locatable linestone solely to generate naterial for non-

gual 1 fyi ng end-use sal es is forbi dden.

(BLM's June 3, 1987, Letter to MR (enphasis added).)

A nenorandumfromthe Dstrict Manager to the Sate Orector provides
addi tional background and further reveals BLMs notivation in establi shi ng
the community pit:

Md-Continent's prinmary narket for the quarry [when the Tiger,
Lynx and Lion clains were valid] was as a supply of |ocatabl e-
grade |inestone to the conpany' s rock dust plant in Carbondal e,
ol orado where the rock was pul verized and sol d as rock dust for
coal mnes. Alarge captive narket for this use existed in the
formof Md-Gontinent's own coal mnes wthinits Goal Basin

M nes CGonpl ex west of Redstone, (olorado. * * * S nce the

| ocatabl e grade |inestone had to be sel ectively mned froma nuch
larger section of non-locatable |inestone and waste rock, the
operation did generate a considerabl e quantity of nmaterial that
could not be directly narketed under the mning laws. In
accordance wth a Solicitor's Qoinion on this type of waste
material, this office did allowa certain tonnage of this waste
material to be disposed of by Md-Gontinent, royalty-free, for
non-qual 1 fying end-uses. This tonnage was tied to the

reqgui renent that the waste naterial only be generated through the
necessary extraction of |ocatable grade |1 nestone and that the
operation's validity was al ways nai ntai ned sol ely on the sal es
of locatable grade |inestone for qualifying end-uses. This
situation was closely nonitored by this office and was held to
be in conpliance until the quarry ceased operation earlier this
year .

* * * * * * *

This office is very concerned as to the Sate's pendi ng
di sposal of the Carbondal e rock dust plant. For the Sate to
recover even a fraction of the stated bond val ue of this property
($3 million) it is essential that the plant be narketed for its
hi ghest and best use - this being as a rock dust plant inits
current location. For that to be the case the buyer wll need
a secure source of suitable quality linestone in the | rmed at e
vicinity of the plant. The only such source is the G enwood
Sorings linestone quarry fornerly operated by Md-Qontinent. [4/]

4/ Notw thstanding BLMs desire to secure a supply source for the rock
dust, it is clear that if the mneral naterial is of such quality that its
nmarketabi ity would justify its classification as | ocatabl e under 30 U S C
" 611 (1994), the linestone woul d be subject to disposition under the

mni ng | ans.
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(Cctober 21, 1993, Menorandumfrom Area Manager to Sate Drector at 1-2
(enphasi s added).)

As stated, BLMasserts that two of the three stockpiles are of
Iocat abl e grade |inestone that Appellants nay sell, but only for
"qualifying uses." 5 (Answer at 2.) BlLMasserts that the third and
| argest stockpile is common variety |inestone, based on the finding that
the assay of two grab sanpl es fromt hat stockplle indicated that the
| i nestone contai ned | ess than 95 percent conbi ned carbonates, and that it
therefore is marketabl e only for uses which do not inbue the naterial wth
uncommon characteristics -- that is, for use in road base surfaci ng,
parking lots and other uses. (Answer at 5 Reply to Answer at 1.) BM
acknow edges that there is in-place |inestone of |ocatable grade on the
Galcite clains, and al t hough BLM harbors sone doubt as to whether there is
aqualifying market for this material, has decided, since Appellants have
not initiated mning operations, that it is premature to contest the
clains. (Answer at 3.)

Intheir SR Appellants attack the establishnent of the comunity
pit as unlawful, and assert that the mneral material on the clains was
lawful | y mned and stockpiled as a necessary adjunct to the extraction
of locatable mnerals. (S(Rat 2.) Appellants assert that "upon * * *
extraction and stockpiling, title vested in the owier/operator [P tkin],
whet her the material was stockpiled on the clains or renoved to a poi nt
off the clains.” (SORat 2.) They characterize BLMs action as
"confiscatory,” and contend that the establishnent of the community pit on
ground that Is subject to a Sate mning permt, which they are required to
naintain and reclaim is "unlawful ." (S(Rat 6.)

Inits pleadings, BLMagrees that when ore froma mneral deposit
enbraced by a valid mning claimis extracted and processed, it becones
the personal property of the person who has the right to sever it, citing
Forbes v. Gacey, 94 US 762, 765-66 (1876). (Answer at 8.) Indeed, BLM
states that this right extends to waste material or tailings renoved from
ore during processi ng operations, unless that right is |ost by abandonnent
or sone other reason, citing Lhited Sates v. Gosso, 53 1.0 115, 125-26
(1930). (Answer at 9.) However, BLMasserts that ownership of this
naterial was abandoned wth the underlying Lion and Lynx clai ns by
operation of |awwhen the rental paynent required by the Appropriations Act
was not received by August 31, 1993. It is BLMs position that abandonnent
of the stockpiled material is derived not only fromthe statutory
abandonnent of the clains, but also fromPRtkin's breach of its contractual
obligations under the operating agreenent wth MR and Ritkin's all eged
failure to take any action to protect its rights in the stockpiles in the 5
nont hs between the statutory abandonnent of the clains and the Gilcite
location at the end of January 1994. (Answer at 10.) Onhce abandoned in
this nmanner, BLM

5/ BLMs term"qualifying uses" refers to those uses attributable to
a uni que property giving the linestone a special value that nakes it an
uncommon vari ety of stone, which is |locatable, as distinguished froma
common variety, which is not. See discussion infra.
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argues, the stockpiles accreted to the realty and reverted to the Lhited
Sates. (Answer at 11.)

Because the Lion and Lynx clains were |ocated after July 23, 1955,
they were subject to the Miltiple Use Mning Act of 1955, also called the
Gmon Varieties Act, Pub. L. No. 167, 69 Sat. 367, section 3 of which
provi ded as fol | ows:

No deposit of common varieties of sand, stone, gravel,
pumice, pumcite, or cinders * * * shall be deened a val uabl e
deposit wthin the neaning of the mning | aws of the Lhited
Sates so as to give effective validity to any mning claim
hereafter |ocated under such mning | ans: Provided, however, That
nothing herein shall affect the validity of any mning [ ocation
based upon di scovery of sone other mineral occurring inor in
associ ation wth such a deposit. "Common varieties" * * * does
not include deposits of such material s which are val uabl e because
the deposit has sone property giving it distinct and special
val ue.

30 USC ' 611 (1994).

[1] The regul atory definition of "common varieties" provides, wth
respect to linestone, that "[I]inmestone suitable for use in the nanufacture
of cenent, netal lurgical or chemical grade |inestone, gypsum and the |ike
are not common varieties.'" 43 CFR ' 3711.1(b). Athough a deposit of
I i nestone may have physical properties that nake it anenabl e to those uses,
it wll still be considered a coomon variety if it is narketable only for
use in the sane way that ordinary varieties of the mneral are used. See
Lhited Sates v. Lease, 6 IBLA 11, 79 1.D 379 (1972).

Appel lants deny that the stockpiles were sel ectively mned froma

| arger section of nonlocatabl e |inestone and waste rock as BLMal l eges in
the Cctober 1993 Menorandumto the Sate Drector fromthe Area Manager,
at 1. Specifically, Appellants state that the "screened fines are the
product renmaining after screening of the locatable quality |inestone for
qgual i fying purposes. The larger sizes of qualified |inestone stockpiles
inthe quarry were extracted froma | ocatabl e deposits [sic].” (SRat 4.)

Intheir Reply, Appellants state that the stockpiled naterial is "sinply
a snal | er size conponent of the |ocatable product mined which, because
of noisture content, partial soil contamnation, or for other reasons is
screened out of the prinary product and has an i nmedi at e sal e val ue w t hout
further processing.” (Reply at 2.) However, Appellants further contend:

[ Where ownership is gained by extraction of a product froma
gualified claam* * * neeting the narketability test, it is not
the function or prerogative of the BLMto fol | ow di sposition

of the entire product to its end use and di scrimnate between
qgualified and non-qual ified sales. This is not a situation of
mngling high grade and | ow grade product to produce a | ocatabl e
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mneral [,] but rather a nethod of naxi mzing the economc
realization fromthe total product, wth [sic] a | ocatabl e
conponent by itself establishes narketability.

(Reply at 3 (enphasi s added).)

The issue of whether a mneral is a conmon or an uncormon and hence
| ocat abl e variety stone depends on whether it can be shown that the
particul ar deposit has "distinct, special economc value * * * over and
above the normal uses of the general run of such deposits.” 43 CF. R
' 3711.1(b). O necessity, it includes a showng that the stone in fact
can be sold for a use that gives the |inestone special val ue.

In this case, two stockpiles consist of |inestone that assayed at nore
than 95 percent total carbonates, while the assayed val ue of the third was
slightly less than 95 percent. Uhder US v. Foresyth, supra, |inestone
that is 95 percent or better total carbonates is an uncommon variety and
therefore subject to |ocation under the general mning laws. In Foresyth,
it was shown that |inestone fromthe Foresyth clains having a total
carbonate content of 95 percent or better could be sold at a premumfor
nmanuf act ure and sal e as rock dust. Testinony and ot her evidence al so
established that the critical factor for rock dust was the requirenent that
it nust contain no nore than 4 percent and/or conbined silica. hited
Sates v. Foresyth, supra at 237, 94 1.0 482; see 30 CF.R ' 75.2 (1997).

Qur holding that |inestone having a total car bonate content of 95 percent
or better is |ocatabl e does not preclude | ocation of a |inestone deposit
contai ning less than 95 percent total carbonate content, so long as the
linestone has a property giving it a unique val ue whi ch'is reflected |n a
hi gher price than a common variety |inestone woul d coomand. Md art
Secretary of Interior, 408 F.2d 907, 909 (9th dr. 1969); Lhited States V.
Miltiple Use, Inc., 120 | BLA 63, 83 (1991); Lhited Sates v. Foresyth,
supra at 245, 94 1.D at 486, Lhited Sates v. Berce, 751.D 255 260
(1968); Lhited Sates v. Lease, supra at 17, 79 I.D at 381-82

Mbr eover, al though neither the assay sanpling nor the net hodol ogy
and results have been directly called into question by Appellants, we note
that grab sanpling is not an acceptabl e sanpling nethod for quantitative
purposes, 6/ and thus we question the significance attributed to the assay

6/ The BLM Minual , Handbook for Mneral Examners, H3890-1, at Ch. IV-3C

provi des:
"C Gab Sanpl es.

A though grab sanpling nay yield valuabl e infornation, it is not
systematic or statistically valid. The mneral examner shoul d use grab
sanpl i ng cautiously because unintentional high grading is al ways possi bl e.

Layering or segregation of mneral val ues nay be present. Gab sanpling
is not recoomended; it carries little probative val ue on the wtness
stand. Gade and tonnage figures are not reliable if cal cul ated fromgrab

sanpl es. "
Se also F. Fitard, Berre G/s Sanpling Theory and Sanpl i ng Practice 2d

(1993), at 206.
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results, particularly where, as here, BLMtook only two sanpl es fromthe
fines stockpile, and a total of only four sanples fromthe three

stockpil es, despite the volune of naterial involved. V& therefore set
aside the Decision insofar as it declares the third stockpile to be subject
to disposition only pursuant to the Conmon Varieties Act. BLMhas stated
that Appel lants are authorized to quarry and renove | ocat abl e grade
linestone and to narket it for qualifying uses, and that this authorization
enconpasses the | ocatabl e grade mneral in tw stockpiles. See BLMletter
of February 25, 1994. n the record before us, we conclude that the

aut hori zation nust extend to the third stockpile as well. As to that third
stockpile, although it is argued that the fines have "i medi ate sal e val ue
w thout further processing” (SORat 2), we observe that Appellants do not
aver that the fines can be sold for a qualifying end use, and as noted, the
record suggests the opposite conclusion. Ve hold that Appell ants nay

di spose of mneral naterial fromany or all of the stockpiles, provided
they can showto BLMs satisfaction that they can narket it for qualifying
end-uses. In these circunstances, we find it unnecessary to deci de whet her
the premse of this authorization is that the stockpiles remained Pitkin's
personal property after statutory abandonnent, or that MR subsequent!|y
located the Galcite mning clains, and accordingly, we do not reach the
nerits of other argunents advanced by Appel | ants.

[2] As tothe pit designation, the Materials Act of 1947, 30 US C
' 601 (1994), authorizes the Secretary to prescribe rules for the
disposition of mneral naterials not subject to disposal under the General
Mning Laws or other lam e neans of disposal established by regul ation
is the designation of a coomunity pit. 43 CF. R ' 3604.1. Athough BLM
nay not di spose of mneral material frompublic | ands where there are any
unpat ented mni ng cl ai N whi ch have not been cancel ed by appropriate | egal
proceedings, 43 CF.R ' 3601.1-1(a), no further proceedi ngs are required
when a mni ng clai mhas becone abandoned and void for failure to pay the
rental fee. See Lhited Sates v. Hx, 136 I BLA 377 (1996); Lhited Sates
v. Ballas, 87 IBLA 88 (1985). Therefore, upon abandonnent of the Lion and
Lynx clains, the land therei n becane open to the establishnent of a
community pit, just as it al so becane subject to the location of MR S new
mni ng cl ai ns.

Appel lants contend that a stockpile is not a "deposit"” subject to
designation as a conmunity pit. (SCRat 6.) The Cormon Varieties Act
provides that "[n]o deposit of common varieties" is subject to |ocation,
30 USC ' 611 (1994). nh the other hand, the Materials Act, 30 US C
' 601 (1994) authorizes the Secretary to dispose of "mneral naterials;"
the word "deposit" does not appear in that provision. 7/ QG ven our
di sposition of this appeal, however, we | eave for another day the question
of whether a stockpile can constitute a "deposit."

7 Departnental regulation 43 CF. R ' 3604.1(a) provides as fol |l ows:
"Non-excl usive mineral naterial sales and free use under permt ray be nade
fromthe sane deposit wthin the area designated by the authorized offi cer,
and consistent wth other provisions of this part. These desi gnat ed
community pit sites or common use areas are not limted in size."
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[3] Appellants suggest that BLMnay not establish a community pit
because the mning permt issued by the Sate of Glorado remains in
effect. (Reply to Answer at 4.) However, after the abandonnent of the
Lion and Lynx clains, MR and Rtkin as QR8I ' s | essee and operator coul d
assert no greater right of use and occupancy agai nst the Lhited Sates than
& itself could assert. As (ongress has the excl usi ve power under the
Property C] ause to "dispose of and nake al | needful Rules and Regul ations
respecting" public land, the fact that Rtkin nay possess a nining permt
issued by a state governnent gives it no additional rights wth respect to
the clains that BLMnust recogni ze. Because neither GR&d, MR nor R tkin

could acquire any interest in the area clained by any act short of naking
a new |l ocation, they can assert no greater right than any other person who
could have | ocated a new claim and such a right cannot relate back to a
tine prior to the date of location. Thus, when BLMest abl i shed t he
community pit on Gotober 21, 1993, it did so on land for which Appel | ants
could no longer assert a valid possessory interest.

[4] As we stated earlier, the Material s Act does not authorize the
di sposal of |ocatable mnerals on | and subject to | ocation, only conmmon
variety mnerals, and thus the | and subject to the conmunity pit renai ned
open to location for uncommon varieties of |inestone. Whder 43 CF. R
' 3604. 1(b), however, "[t]he designation of a conmunity pit constitutes a
superior right to renove naterial as agai nst any subsequent claimor entry
of the lands,” and therefore any rights arising fromsubsequent!y | ocated
clains are subordinate to the conmunity pit. In Robert L. Mendenhal I,
127 I BLA 73 (1993), appeal dismssed wth prejudice, Av. No. QLS 93-912
LDGLR. (D Nev. Sept. 17, 1993), we affirned a BLMdeci si on t hat
di sapproved mining operations by a mning clainant wthin the boundary of a
community pit until the pit designation was termnated. BLMproperly nay
precl ude a mning clai nant fromconducting mning operations wthin the
area of the pit until the pit designation is termnated, and if mning
operations are allowed, BLMcan require the clainant to establish that
the mneral mned pursuant to an approved pl an of operations is a | ocat
able mneral and that sales wll be to qualifying narkets.

Therefore, pursuant to the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, 43 CF. R ' 4.1, the Decision
appeal ed fromis affirned insofar as it authorizes Appel |l ants to di spose
of material fromtwo stockpiles and is set aside insofar as it denies
Appel l ants' aut hori zation to dispose of naterial fromthe third stockpile.

T Britt Price
Admini strative Judge

| concur:

John H Kelly
Admini strative Judge
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